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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 34 

 

The tentative ruling will become the Court's ruling unless by 4:00 p.m. of the court day 

preceding the hearing, counsel or self-represented parties call the department rendering the 

decision to request argument and to specify what issues are to be argued. Calling counsel or 

self-represented parties requesting argument must advise all other affected counsel and 

self-represented parties by no later than 4:00 p.m. of his or her decision to appear and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Local Rule 3.43(2) revised effective 

1/1/15) Note: In order to minimize the risk of miscommunication, Dept. 34 prefers and 

encourages fax or email notification to the department of the request to argue and 

specification of issues to be argued – with a strong preference for email notification.  

Dept. 34’s Fax Number is: 925-957-5912.  Dept. 34’s email address is: 

dept34@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 

communication with the department except as expressly and specifically authorized by the 

court.  Any emails received in contravention of this order will be disregarded by the court 

and may subject the offending party to sanctions. 

 

Courtesy Copies at the Hearing and CourtCall Appearances 

If, in compliance with the Local Rules, argument is requested to contest a tentative ruling, 

parties are to appear personally in court and have ready to present to the court courtesy 

copies of any papers they intend to refer to during the hearing. Parties may appear via 

CourtCall on contested matters but on a “listen-only” basis unless otherwise specifically 

approved by the court in advance of the hearing. 

Submission of Orders After Hearing in Department 34 Cases 

The prevailing party must prepare an order after hearing in accordance with the 

requirements of CRC 3.1312. If the tentative ruling becomes the court’s ruling, a copy of the 

court’s tentative ruling must be attached to the proposed order when submitted to the 

court for issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MS16-0369 

CASE NAME: SEKK INVESTMENTS VS RICO; AYAL 

SPECIAL SET HEARING ON: JURY TRIAL SETTING REQUEST BY GLORIA AYALA 

* TENTATIVE RULING: * 

 

This matter is CONTINUED to August 23 at 9:30 a.m. 

  

mailto:dept34@contracosta.courts.ca.gov
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 2.  TIME:  9:00   CASE#: MSC09-01787 

CASE NAME: CCF HOLDINGS VS CLASSICO FOODS 

HEARING ON MOTION TO DISTRIBUTE PROCEEDS HELD BY 

RECEIVER FILED BY CCF HOLDINGS, INC, THOMAS HEFFERNAN 

* TENTATIVE RULING: * 

 

 By STIPULATION the matter is continued to September 2. 

  

 3.  TIME:  9:00   CASE#: MSC09-01787 

CASE NAME: CCF HOLDINGS VS CLASSICO FOODS 

HEARING ON MOTION FOR APPROVAL OF SALE OF LLC INTEREST IN WOODLAND 

SHOPPING CENTER, FILED BY ROBERT GREELEY 

* TENTATIVE RULING: * 

 

 No opposition being filed, the motion is GRANTED. 

  

 4.  TIME:  9:00   CASE#: MSC09-01787 

CASE NAME: CCF HOLDINGS VS CLASSICO FOODS 

HEARING ON MOTION FOR APPROVAL OF SALE OF PHOENIX ARIZONA REAL 

ESTATE OWNED BY ALAMO THUNDERBIRD, LLC, FILED BY ROBERT GREELEY 

* TENTATIVE RULING: * 

 

 No opposition being filed, the motion is GRANTED. 

  

 5.  TIME:  9:00   CASE#: MSC13-00419 

CASE NAME: COOK VS. GRAY 

HEARING ON MOTION TO COMPEL FURTHER RESPONSE TO DISCOVERY AND 

FOR SANCTIONS, FILED BY BRENDAN GRAY 

* TENTATIVE RULING: * 

 

 The motion is DENIED. Sanctions will be assessed against Moving Party in the amount of 

$3400.  

The Court finds that the service of “Set Three” of Special Interrogatories is outrageously 

abusive. The examination of a lay-person driver of a car at the front of the line in a four car 

rear end accident should require no more than a reasonable deposition, and in any case no 

more than the statutory limit of 35 interrogatories. The Court has reviewed the current set 

and can find no justifiable basis for this harassing examination.  
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 6.  TIME:  9:00   CASE#: MSC13-02649 

CASE NAME: JOHN MESSER VS DC SOLAR SOLUTI 

HEARING ON MOTION TO COMPEL APPEARAINCE AT DEPOSITION OF 

JOHN MESSER, FILED BY JEFFREY CARPOFF, PAULETTE CARPOFF, DC 

* TENTATIVE RULING: * 

 

 The motion is GRANTED. The argument that Mr. Messer has assigned his cause of action 

has no merit. The party with the primary facts is essential to the proper administration of 

justice and the notice for deposition was timely served giving the Court jurisdiction upon Mr. 

Messer as to his obligation to appear.  

Counsel are to APPEAR IN PERSON, to discuss the date for appearance.  

  

  

 7.  TIME:  9:00   CASE#: MSC13-02649 

CASE NAME: JOHN MESSER VS DC SOLAR SOLUTI 

HEARING ON MOTION TO SUBSTITUTE PARTY PLAINTIFF FILED BY 

JOHN A MESSER 

* TENTATIVE RULING: * 

 

 The motion is DENIED without prejudice. As the case stands at this time a substitution of 

party plaintiff is inconsistent with the right of the Defendants to obtain pretrial discovery. 

  

 8.  TIME:  9:00   CASE#: MSC13-02649 

CASE NAME: JOHN MESSER VS DC SOLAR SOLUTI 

HEARING ON OSC RE: WHY A DISCOVERY REFEREE SHOULD NOT BE 

APPOINTED TO RESOLVE DISCOVERY DISPUTES IN THIS ACTION 

* TENTATIVE RULING: * 

 

 There will be no Tentative Ruling. 

Counsel are to APPEAR IN PERSON to discuss the Discovery Disputes with the Judge and 

attempt to reach a resolution without the need of a Referee.  

  

 9.  TIME:  9:00   CASE#: MSC13-02649 

CASE NAME: JOHN MESSER VS DC SOLAR SOLUTI 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

 Counsel are to APPEAR. 
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10.  TIME:  9:00   CASE#: MSC14-00433 

CASE NAME: TOM MATTESON VS CHEVRON CORP 

HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY CHEVRON U.S.A., 

INC. 

* TENTATIVE RULING: * 

 

Defendant Chevron’s Motion for Summary Judgment, or Alternatively, Summary 

Adjudication is granted.  “The motion for summary judgment shall be granted if all the 

papers submitted show that there is no triable issue as to any material fact and that the 

moving party is entitled to a judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c). A 

defendant moving for summary judgment bears the burden of proving one or more 

elements of the cause of action cannot be established or there is a complete defense to that 

cause of action. Weil & Brown et al., Cal. Prac. Guide: Civ. Pro. Before trial (The Rutter 

Group 2014) §10:224. 

Merits 

As to the 1st Cause of Action for Retaliation for Making Age Discrimination Claim, 2nd 

Cause of Cause of Action for Disability Discrimination and Retaliation for Taking Protective 

Leave, and 3rd Cause of Action for Violation of the California Family Rights Act, the motion 

is granted.  Defendant has established it is entitled to summary judgment as a matter of 

law.  Defendant moves for summary judgment on the ground Plaintiff’s discrimination and 

retaliation claims fail as a matter of law because the undisputed facts illustrate that 

Chevron’s decisions were based on legitimate business reasons, unrelated to any 

discriminatory or retaliatory motive.  

“Because of the similarity between state and federal employment discrimination laws, 

California courts look to pertinent federal precedent when applying our own statutes. In 

particular, California has adopted the three-stage burden-shifting test established by the 

United States Supreme Court for trying claims of discrimination, including age 

discrimination, based on a theory of disparate treatment.”  Guz v. Bechtel National, Inc. 

(2000) 24 Cal.4th 317, 354.  First, the plaintiff bears the initial burden of establishing a 

prima facie case of discrimination [and retaliation]. The employer then must offer a 

legitimate nondiscriminatory reason for the adverse employment decision. Finally, the 

plaintiff bears the burden of proving the employer's proffered reason was pretextual.  

Brundage v. Hahn (1997) 57 Cal.App.4th 228, 236.  The employee retains the burden of 

persuasion.    

 To establish a prima facie case of discriminatory retaliation, a plaintiff must show 

that: (1) she engaged in an activity protected under Title VII; (2) her employer subjected 

her to adverse employment action; (3) there was a causal link between the protected 

activity and the employer's action. Miller v. Fairchild Industries, Inc. (9th Cir. 1986) 797 

F.2d 727, 731. 

 To establish a prima facie case for discrimination, “Generally, the plaintiff must 

provide evidence that (1) he was a member of a protected class, (2) he was qualified for the 

position he sought or was performing competently in the position he held, (3) he suffered an 
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adverse employment action, such as termination, demotion, or denial of an available job, 

and (4) some other circumstance suggests discriminatory motive.” Guz v. Bechtel National, 

Inc. (2000) 24 Cal.4th 317, 355.    

 If the plaintiff establishes a prima facie case, a presumption of discrimination arises. 

The burden shifts to the employer. “[A]n employer would be entitled to judgment as a 

matter of law if the record conclusively revealed some other, nondiscriminatory reason for 

the employer's decision, or if the plaintiff created only a weak issue of fact as to whether the 

employer's reason was untrue and there was abundant and uncontroverted independent 

evidence that no discrimination had occurred.” Guz v. Bechtel National, Inc. (2000) 24 

Cal.4th 317, 362. 

 Here, the undisputed material facts demonstrate that Plaintiff’s termination was 

based upon Plaintiff’s failure to complete his Performance Improvement Plan (herein “PIP”). 

(SSUMF #25; Knape Decl., 135:11-18; 136: 13-19.)  Plaintiff’s organization, ITC, requires 

employees who receive two consecutive “2-” to be placed on a PIP. (SSUMF #16.)  Plaintiff 

judicially admits in his Complaint that on February 27, 2013, he received his 2012 

performance review and was advised by Dean he would be placed on a PIP.  (Complaint, 

5:13-19; Dean Decl., Exh. F)  Plaintiff went on leave in March 2013 after the PIP process 

began.  (SSUMF # 18-19.) Plaintiff was given an additional three months after he returned 

from leave to improve his performance.  (Knape Dep., 145:13-19, Exh. C. Isvoranu Decl.) 

 Additionally, Defendant presented evidence documenting Plaintiff’s behavioral issues 

dating back to 2011 through the beginning of 2013.  (SSUMF ##6, 10, 14.)  Plaintiff’s 

termination after his alleged disability/CFRA leave is of no legal significance because 

Plaintiff’s behavioral problems preceded his alleged disability.  

  “[T]he great weight of federal and California authority holds that an employer is 

entitled to summary judgment if, considering the employer's innocent explanation for its 

actions, the evidence as a whole is insufficient to permit a rational inference that the 

employer's actual motive was discriminatory.  Guz v. Bechtel National, Inc. (2000) 24 

Cal.4th 317, 361.    

 Once the employer provides a legitimate reason for the termination, the presumption 

of unlawful discrimination “simply drops out of the picture.”  Bradley v. Harcourt, Brace & 

Co. (9th Cir. 1996) 104 F.3d 267, 270. Plaintiff bears the ultimate burden of persuading the 

court that the stated reason for the discharge was false and the true reason for the 

discharge was unlawful age discrimination.  

 

 There are two avenues available for showing that the employer’s legitimate 

explanation for termination is actually a pretext for retaliation. The first is by “directly 

persuading the court that a discriminatory reason more likely motivated the employer.  The 

second way is indirectly by showing that the employer’s proffered explanation is unworthy of 

credence.  Stegall v. Citadel Broad. Co. (9th Cir. 2003) 350 F.3d 1061, 1066. To avoid 

summary judgment, “[Plaintiff ‘must do more than establish a prima facie case and deny the 

credibility of the [defendant’s] witnesses.’ [Citation.]  [He] must produce “specific, 
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substantial evidence of pretext.”  Bradley v. Harcourt, Brace & Co. (9th Cir. 1996) 104 F.3d 

267, 270. 

 

  Plaintiff failed to present evidence to raise a triable issue of fact that Defendant’s 

reason for termination was a pretext for discriminatory or retaliatory motive.  Plaintiff 

basically discussed four reasons why Defendant’s reason for termination was pretextual: 1) 

Defendant failed to follow its own policies in investigation his discrimination claim; 2) 

Defendant’s reasons for termination were false.  3)  Specific statements made to him that 

he regarded as discriminatory based on his age; and 4) Timing of his termination. 

 As to Plaintiff’s evidence that Defendant’s reasons for his termination were false, 

Plaintiff submitted the following evidence.  (PAF, 39.)  Excerpts of his deposition:  527: 6-

16; 528:16-25; 529:1-19; 530:13-25; 531:1-13; 533:9-17; 535:17-25; 537:6-25; 538:1-

7; 540:18-25; 541:1-3.  All of these pertain to Plaintiff’s disagreement of what was stated 

in the Performance Review. “[A]n employee’s subjective personal judgments of her 

competence alone do not raise a genuine issue of material fact. Schuler v. Chronicle 

Broadcasting Co., Inc., 793 F.2d 1010, 1011 (9th Cir. 1986).”  Bradley v. Harcourt, Brace & 

Co. (9th Cir. 1996) 104 F.3d 267, 270.) 

 

 As to the Fourth Cause of Action for Tortious Discharge in Violation of Public Policy, 

plaintiff claim is tethered to the statutory claims that have failed. 

 As to the Fifth Cause of Action, for violation of Labor Code § 923, Defendant has 

established it is entitled to judgment as a matter of law.  The May 7, 2013 “demand letter” 

was not a “negotiation of terms and conditions” and Plaintiff alleged no conduct by 

defendant that interfered with his rights under Labor Code §923. "Failure to state a cause of 

action is a proper ground for granting summary judgment since 'a motion by a defendant 

under section 437c of the Code of Civil Procedure necessarily includes a test of the 

sufficiency of the complaint . . . . Motions for summary judgment in such situations have 

otherwise been allowed as being in legal effect motions for judgment on the pleadings. 

[Citation.]" Nazar v. Rodeffer (1986) 184 Cal.App.3d 546, 553.   

   

Defendant’s Request for Judicial Notice 

 Defendant’s unopposed request for the court to take judicial notice of the Complaint 

for Damages, filed March 6, 2014 is granted.  The court only takes judicial notice of the 

existence of this document. 

 

Plaintiff’s Objection to Evidence 

Objections Nos. 17, 40, 42, 43, 55, and 61 are sustained.  Opinion of declarant.  All 

other objections are overruled. 
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Defendant’s Objection to Evidence 

Objection 1—Sustained.  Misleading. 

All other objections are overruled. 

  

 

  

11.  TIME:  9:00   CASE#: MSC14-01310 

CASE NAME: ALFARO VS. PERSONS 

HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY BARBARA PERSONS 

MD , PERSONS PLASTIC SURGERY, INC, COSMETIC & RECONSTRUCTION 

* TENTATIVE RULING: * 

 

 The motion is off-calendar. The entire action has been dismissed with prejudice. 

 

  

12.  TIME:  9:00   CASE#: MSC14-01649 

CASE NAME: ROYER VS. MADHUSUDHANAN 

HEARING ON MOTION TO CONTINUE TRIAL DATE FILED BY PREETHI 

MADHUSUDHANAN 

* TENTATIVE RULING: * 

 

 The motion to continue trial is DENIED contingent upon the agreement of Plaintiff to timely 

schedule and participate in an examination of Defendant’s vocational rehabilitation expert. 

 

The action has been pending for nearly 2 years and a review of the file indicates that the 

defendant has simply not proceeded to do its discovery in a timely fashion. The change of 

counsel does not appear to be based upon a changed circumstance preventing original 

counsel from proceeding with the action. 

 

  

13.  TIME:  9:00   CASE#: MSC15-00179 

CASE NAME: BELTRAY, INC. VS SALEEN AUTOMO 

HEARING ON MOTION TO BE RELIEVED AS COUNSEL FILED BY SALEEN 

AUTOMOTIVE, INC. 

* TENTATIVE RULING: * 

 

 No opposition being filed, the motion is GRANTED. 
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14.  TIME:  9:00   CASE#: MSC15-00309 

CASE NAME: LEICHLITER VS. OCHOA 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

 APPEAR for voir dire examination of Guardian. 

  

15.  TIME:  9:00   CASE#: MSC15-00309 

CASE NAME: LEICHLITER VS. OCHOA 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

 APPEAR for voir dire examination of Guardian. 

 

  

16.  TIME:  9:00   CASE#: MSC15-01569 

CASE NAME: BANK OF AMERICA VS WOODRUFF 

HEARING ON MOTION TO SET ASIDE DEFAULT AND FOR LEAVE OF COURT TO 

FILE COUNTERCLAIM FILED BY BY KEVIN P WOODRUFF (DEEMED BY COURT AS 

MOTION FOR RELIEF FROM DEFAULT) 

* TENTATIVE RULING: * 

 

The motion is DENIED. A review of the record shows that the Defendant was avoiding 

service and that the Order for Publication issued on January 5, 2016, was justified. Proof of 

publication supports entry of the default. 

 Most importantly, the Defendant obviously was aware of the proceedings and claim as he 

filed “constitutional claims” (but not an answer) on 2 separate dates (October 13 and 

December 29, 2015). Defendant does not satisfy the statutory requirement of showing 

excusable neglect.  

Further, Defendant fails to accompany the motion with a proposed answer as required by 

CCP § 473(b).  
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17.  TIME:  9:00   CASE#: MSC15-01569 

CASE NAME: BANK OF AMERICA VS WOODRUFF 

HEARING ON MOTION FOR LEAVE TO ANSWER FILED BY LINTON MCNEAL, JR 

* TENTATIVE RULING: * 

 

 The motion is DENIED. A review of the record shows that the Defendant was avoiding 

service and that the Order for Publication issued on January 5, 2016, was justified. Proof of 

publication supports entry of the default. 

A review of the entire record establishes clearly that this Defendant has been acting in 

coordination with Defendant Woodruff (see identical filings) and thus the Court concludes 

that this Defendant also had notice of the proceedings and failed to act reasonably. 

Further, Defendant fails to accompany the motion with a proposed answer as required by 

CCP § 473(b). 

 

 

  

18.  TIME:  9:00   CASE#: MSC15-01739 

CASE NAME: RSR DEVELOPMENT CO. VS. SALLY 

HEARING ON MOTION TO QUASH DEPOSITION SUBPOENA FOR PRODUCTION OF 

BUSINESS RECORDS, FILED BY RSR DEVELOPMENT COMPANY 

* TENTATIVE RULING: * 

 

 The motions to quash and for a protective order are each DENIED. While the caption is 

unclear, Plaintiff appears to seek, by this motion filed March 29, 2016, to quash a subpoena 

seeking records of the Contractors’ State Licensing Board. No copy of the subpoena is 

provided. 

 

There is no applicable statutory or common law privilege which protects these public entity 

records from disclosure. The decision of Valley National Bank of Nevada v. Superior Court 

(1975) 15 Cal.3d 652 has no application because there is no expectation of privacy as to 

matters submitted to or held by the Licensing Board, a public entity.  

 

The Court concludes that the plaintiff has acted in good faith in filing these motions and 

sanctions are therefore denied.  
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19.  TIME:  9:00   CASE#: MSC15-01739 

CASE NAME: RSR DEVELOPMENT CO. VS. SALLY 

HEARING ON MOTION TO QUASH DEPOSITION SUBPOENA, FILED BY 

RAVI REDDY 

* TENTATIVE RULING: * 

 

 The motions to quash and for a protective order are each DENIED. While the caption is 

unclear, Plaintiff appears to seek, by this motion filed April 14, 2016, to quash a subpoena 

seeking records of the Department of Conservation and Development of Contra Costa 

County. No copy of the subpoena is provided. 

 

For the reasons set forth at line 18, above, the Court finds no applicable privilege exists. 

 

The Court concludes that the plaintiff has acted in good faith in filing these motions and 

sanctions are therefore denied.  

 

 

  

20.  TIME:  9:00   CASE#: MSC15-01739 

CASE NAME: RSR DEVELOPMENT CO. VS. SALLY 

HEARING ON MOTION FOR A PROTECTIVE ORDER RE: PLTF'S 

SUBPOENAS, FILED BY SALLY HUA, TUAN HUA 

* TENTATIVE RULING: * 

 

 The motion for a protective order will be GRANTED and sanctions will be assessed. 

 

The private bank account records of a litigation party are clearly protected. Valley National 

Bank of Nevada v. Superior Court (1975) 15 Cal.3d 652. The burden therefore lies with the 

party seeking production of such records that the due process in the litigation requires that 

some such records be produced despite the existence of the privilege. 

 

Plaintiff makes no such showing. The Subpoena issued appears to simply ask for ALL of 

Defendant’s bank records and no effort is made to limit the request to matters that may 

have a connection to this action.  

 

The Court is willing to work with the parties to develop appropriate language in the 

Protective Order that will describe with specificity items that can be produced without 

violation of the Order. The parties will need to APPEAR, in person, for that purpose.  

 

At the hearing the parties may address the amount to be determined as sanctions.  

 

 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   34 
HEARING DATE:   07/29/16 

 
 

- 11 - 

 

  

21.  TIME:  9:00   CASE#: MSC16-00170 

CASE NAME: MCFARLAIN VS WEST CONTRA COSTA 

HEARING ON DEMURRER TO 1st Amended COMPLAINT of MCFARLAIN FILED 

BY WEST CONTRA COSTA HEALTHCARE DISTRICT, ROBERT REDLO 

* TENTATIVE RULING: * 

 

 Fourth Cause of Action (Retaliation): 

   The demurrer of Defendant Redlo to the 4th cause of action is SUSTAINED without leave to 

amend. Under the applicable statutes a cause of action for retaliation only lies against the 

employer, and cannot be made against the supervising employee. Jones v. Lodge at Torrey 

Pines Partnership (2008) 42 Cal.4th 1158, 1167. 

   The demurrer of the employer District is OVERRULED with 20 days leave to answer.  

The complaint sets forth numerous requests for accommodation as to the co-employee 

which were sufficient indications that the situation had caused mental distress to Plaintiff. 

Complaining about the failure and seeking leave of absence are protected activities. The 

complaint sufficiently indicates a nexus between the complaints and the retaliatory 

termination of Plaintiff’s employment. 

 

Fifth Cause of Action (Harassment): 

   The demurrer is OVERRULED with 20 days leave to answer. The allegations that Redlo 

“belittled and degraded” Plaintiff and that he “rudely demanded”, while Plaintiff was out on 

disability, that she attend a meeting based upon a pretextual claim of misconduct, are 

sufficient to raise a triable issue of fact as to harassment of a disabled employee. There are 

sufficient allegations that Redlo was put on notice of her disability by her indications of her 

fear of Green and the emotional impact it was having upon her.  

 

  

22.  TIME:  9:00   CASE#: MSC16-00170 

CASE NAME: MCFARLAIN VS WEST CONTRA COSTA 

HEARING ON MOTION TO STRIKE FILED BY WEST CONTRA COSTA 

HEALTHCARE DISTRICT, ROBERT REDLO 

* TENTATIVE RULING: * 

 

 The motion to strike is DENIED. The alleged conduct is sufficient to raise a triable issue as 

to exemplary damages.  
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23.  TIME:  9:00   CASE#: MSC16-00170 

CASE NAME: MCFARLAIN VS WEST CONTRA COSTA 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

 Counsel will need to attend. If there is no challenge to the tentative ruling they may appear 

by CourtCall.  

  

24.  TIME:  9:00   CASE#: MSC16-00349 

CASE NAME: CRUZ VS KING 

HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF'S 

COMPLAINT FILED BY JASON KING, BRADLEY KING 

* TENTATIVE RULING: * 

 

 HEARING REQUIRED. 

 

Plaintiff raises a novel theory of recovery. There is no allegation of special damages included 

in the complaint, i.e. no indication of a loss of money or opportunity that actually occurred 

due to a reduced credit rating. The question is therefore whether California law provides for 

a category of general damages for causing expenses that exceed the ability of a plaintiff to 

pay those expenses and thus leading to a reduced credit rating. 

 

The parties should be prepared to address the issue of foreseeability (Palsgraf v. Long 

Island Railroad). See Williams v. San Francisco Northwestern Railway (1907) 6 Cal.App.715: 

“A person guilty of negligence should be held responsible for all the consequences which a 

prudent and experienced man, fully acquainted with the consequences which in fact 

existed… would have thought reasonably possible to follow.  

In addition the parties should address the effect upon the policy issues necessary to make 

this determination in present day circumstances when the Affordable Care Act provides 

every injured party the ability to acquire sufficient insurance to avoid this credit rating result 

(i.e. mitigate). 

 

It is the tentative view of the Court that the absence of any appellate authority for Plaintiff’s 

claim, when hundreds if not thousands of auto accidents occur daily, suggests that the claim 

is not litigable. 
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25.  TIME:  9:00   CASE#: MSC16-00580 

CASE NAME: PHILLIPS VS. BURD 

HEARING ON MOTION TO COMPEL ARBITRATION FILED BY STEVEN A 

BURD, CHRISTINE L BURD 

* TENTATIVE RULING: * 

 

The motion to compel arbitration of Plaintiffs’ claim vs Mr. and Mrs. Burd is GRANTED. The 

action will be STAYED as to the claims against the remaining defendants.  

 

While the concern of inconsistent results is a significant factor, the selling homeowners are 

the parties with the clearest obligation to be truthful in indicating the condition of their 

residence. The liability of the other parties is somewhat secondary and, indeed, may result 

as an indemnity obligation to sellers if they breached independent duties to sellers. 

 

The Court is not prepared to deprive the seller-defendants of their negotiated right to have 

disputes with the buyers arbitrated.  

    

  

26.  TIME:  9:00   CASE#: MSC16-00580 

CASE NAME: PHILLIPS VS. BURD 

CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

 Appearances required.  If there is no opposition to the tentative ruling on Line 25, 

the appearances may be by CourtCall. 

 

  

27.  TIME:  9:00   CASE#: MSC16-00699 

CASE NAME: STEPHANIE J MARTIN ESTATE VS R 

HEARING ON DEMURRER TO COMPLAINT of STEPHANIE JANEL MARTIN 

ESTATE FILED BY RONALD M FARIS 

* TENTATIVE RULING: * 

 
  The hearing is off-calendar. The entire action has been dismissed with prejudice. 
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28.  TIME:  9:00   CASE#: MSL15-03218 

CASE NAME: INVESTMENT RETRIEVERS VS. NWAN 

HEARING ON MOTION FOR ORDER THAT MATTERS BE ADMITTED AND TO 

COMPEL RESPONSES, FILED BY INVESTMENT RETRIEVERS, INC 

* TENTATIVE RULING: * 

 

 No opposition being filed, the matters deemed to be admitted (Set One) are ORDERED 

ADMITTED.  

  

29.  TIME:  9:00   CASE#: MSL15-03218 

CASE NAME: INVESTMENT RETRIEVERS VS. NWAN 

CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Counsel for Plaintiff will need to APPEAR but may do so by CourtCall if desired.  

 

30.  TIME:  11:00  CASE#: MSN16-1320 

CASE NAME: BALOCCO VS. STAMM THEATRES 

HEARING ON PETITION FOR APPT OF INTERIM DIRECTOR FILED BY MARYANN 

BALOCCO, GINA HARRIS, JAME BALOCCO 

* TENTATIVE RULING: * 

 

Pursuant to the discussions between the Court and Counsel when the Order Shortening Time 

was being discussed, the Court will appoint Hon. Richard Flier (Ret.) as Interim Director. 

Counsel are to APPEAR for the purpose of finalizing an Order for the appointment. Plaintiff is 

to prepare a proposed Order for Appointment and bring sufficient copies to the hearing. 

Defendant is to be prepared to discuss any limitations or other provisions which he proposes 

be included in the Order.  

 

  

 


